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An Ordinance to modify the law of Gibraltar relating to the avoidance of future interests in property on grounds of remoteness and governing accumulations from property. 


[Gazetted 3rd April 1986]

Short title

1.
This Ordinance may be cited as the Perpetuities and Accumulations Ordinance, 1986. 

Interpretation

2.(1) 
In this Ordinance‑

"disposition" includes the conferring of a power of appointment and any other disposition of an interest in or right over property, and references to the interest disposed of shall be construed accordingly;

"in being" means living or en ventre sa mere;

"power of appointment" includes any discretionary power to transfer a beneficial interest in property without the furnishing of valuable consideration;

"will" includes a codicil;

and for the purposes of this Ordinance a disposition contained in a will shall be deemed to be made at the death of the testator.

(2) 
For the purposes of this Ordinance a person shall be treated as a member of a class if in his case all the conditions identifying a member of the class are satisfied, and shall be treated as a potential member if in his case some only of those conditions are satisfied but there is a possibility that the remainder will in time be satisfied.

(3) 
Nothing in this Ordinance shall affect the operation of the rule of law rendering void for remoteness certain dispositions under which property is limited to be applied for purposes other than the benefit of any person or class of persons in cases where the property may be so applied after the end of the perpetuity period.

(4) 
This Ordinance shall (except as provided in section 11(2)) apply only in relation to instruments taking effect after the commencement of this Ordinance, and in the case of an instrument made in the exercise of a special power of appointment shall apply only where the instrument creating the power takes effect after that commencement:

Provided that section 10 shall apply in all cases for construing any reference to a special power of appointment.

(5) 
This Ordinance shall apply in relation to a disposition made otherwise than by an instrument as if the disposition had been contained in an instrument taking effect when the disposition was made.


Application to Crown

3.
This Ordinance binds the Crown.


Perpetuities

Power to specify perpetuity period

4.(1) 
Subject to section 12(2) and to subsection (2), where the instrument by which any disposition is made so provides, the perpetuity period applicable to the disposition under the rule against perpetuities, instead of being of any other duration, shall be of a duration equal to such number of years not exceeding one hundred as is specified in that behalf in the instrument.

(2) 
Subsection (1) shall not have effect where the disposition is made in exercise of a special power of appointment, but where a period is specified under that subsection in the instrument creating such a power the period shall apply in relation to any disposition under the power as it applies in relation to the power itself. 


Presumptions and evidence as to future parenthood

5.(1) 
Where in any proceedings there arises on the rule against perpetuities a question which turns on the ability of a person to have a child at some future time, then‑

(a) subject to paragraph (b), it shall be presumed that a male can have a child at the age of fourteen years or over, but not under that age, and that a female can have a child at the age of twelve years or over, but not under that age or over the age of fifty‑five years; but

(b) in the case of a living person evidence may be given to show that he or she will or will not be able to have a child at the time in question.

(2) 
Where any such question is decided by treating a person as unable to have a child at a particular time, and he or she does so, the Supreme Court may make such order as it thinks fit for placing the persons interested in the property comprised in the disposition, so far as may be just, in the position they would have held if the question had not been so decided.

(3) 
Subject to subsection (2), where any such question is decided in relation to a disposition by treating a person as able or unable to have a child at a particular time, then he or she shall be so treated for the purpose of any question which may arise on the rule against perpetuities in relation to the same disposition in any subsequent proceedings.

(4) 
In the foregoing provisions of this section references to having a child are references to begetting or giving birth to a child, but those provisions (except subsection (1)(b)) shall apply in relation to the possibility that a person will at any time have a child by adoption, legitimation or other means as they apply to his or her ability at that time to beget or give birth to a child. 
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